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AGREEMENT AFFECTING REAL PROPERTY

This Agreement Affecting Real Property ("Agreement”) is made and entered as of
Aegir K, 1997, by and between the COUNTY OF ORANGE, a general law county o
("County") and the CITY OF DANA POINT, a general law city ("City"). In consideration W F
of the mutual promises and covenants contained herein, the parties hereto mutually agree as oL
follows: ve |- >

i

Section 1. RECITALS. This Agreement is made and entered into with respect to R B

the following facts, which are acknowledged as true and correct by the parties hereto: ,
[

A. County is the owner of the property commonly known as the County
Capistrano Maintenance yard located at 34102 Del Qpisbo, Dana Point, California 92629,
which is more particularly described on Exhibit A, attached hereto and incorporated herein as
though set forth in full (the "Property”).

B. On October 14, 1994, the County filed a complaint against the City in
Orange County Superior Court, Case No. 737222. On December 13, 1994, the City filed a2
cross-complaint against the County and on or about May 31, 1996, the City filed an amended
cross-complaint against the County.

C. In order to resolve all of the issues relating to the complaint and cross-
complaint and to address other related issues between the City and the County, the County .
and City entered into that certain Settlement Agreement and Special Mutual Release dated as '
of June 25, 1996 ("Settlement Agreement”).

D. Pursuant to the Settlement Agreement, the City and the County had
certain obligations to the other party. Under Section 15 of the Settlement Agreement, these
obligations included the County conveying to the City a right of first refusal over the

©

. M
- =

=

%)




Property in a recordable form. This Agreement is intended to comply with Section 15 of the
Settlement Agreement.

In consideration of the agreements and special mutual releases in the Settlement
Agreement, the Agreement and other good and value consideration, the receipt and
sufficiency which is hereby acknowledged, County hereby covenants with the City that there
be and hereby is created the following restrictions on the use, enjoyment and transfer of said

Property:

Section 2. COVENANT., CONDITION AND RESTRICTION, County, for itself

and its heirs, assigns and successors in interests covenants and agrees that:

A, If the County or County Harbors, Beaches and Parks Department
receives from any third-party a bona fide offer to purchase the Yard at a price and on terms

acceptable to the County or County Harbors, Beaches and Parks Department, then County or

County Harbors, Beaches and Parks shall give writien notice of the offer to the City, Within
ninety (90) days after County or County Harbors, Beaches and Parks has given such written
notice of the offer to the City, City shall have the right to purchase the Yard for the same
terms and conditions set forth in that third-party offer.

B. To exercise this right, the City must, within the ninety (90) day period,
deposit into escrow an escrow company selected by the County the purchase price and all
instruments required by the terms of the offer to be paid and delivered to the County or
County Harbor Beaches and Parks on close of escrow and shall also give County or County
Harbor Beaches and Parks written notice of the deposit.

C. In the event the City fails to exercise the right to purchase in
accordance with the provisions of this Agreement, then and only then may County or County
Harbors, Beaches and Parks Department sell the Yard to the third-party making the offer on
the terms and conditions set forth in that original offer from the third-party. If, for any
reason, the Yard is not sold to the party making the offer, or County or County Harbors
Beaches and Parks Department reacquires title to the Yard for any reason, County or County
Harbors, Beaches and Parks Department shall give the City the right to purchase the Yard
upon any subsequent offer from any third-party that is acceptable to the County or County
Harbor Beaches and Parks Department pursuant to the provisions of this Agreement,

Section 3. DURATION. This Agreement shall remain in full force and effect for a
period of eighty-nine years from the effective date of this Agreement,

Section 4. TISF, TON OF CONDITION OF SETTLE T
AGREEMENT. The partes agree that as long as the City complies with the terms of the
Settlement Agreement, this Agreement satisfies Section 15 of the Settlement Agreement, with
the exception of the second paragraph of Section 15 relating to the City securing a
replacement site for the County Yard. County, on behalf of itself, its successors and assigns
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agrees that if this Agreement is held by a court of competent jurisdiction not to bind County
or its successors and assigns, then County has not complied with Section 15 of the Settlement
Agreement.

Section 5. TAXES AND ASSESSMENTS. It is intended that this Agreement is
irrevocable and shall constitute an enforceable restriction within the meaning of a) Article
X111, Section 8 of the California Constitution; and b) Section 402.1 of the California
Revenue and Taxation Code or successor statute. Furthermore, this Agreement shall be
deemed to constitute a servitude upon the burden to the Property within the meaning of
Section 3712(d) of the Califarnia Revenue and Taxation Code, or successor statute, which
survives a sale of tax-deeded property.

Section 6. REMEDIES. Any act, conveyance, contract, or authorization by County
or its agents whether written or oral which transfer the Property contrary to the terms of this
Agreement will be deemed a violation and a breach hereof. The City and County may
pursue any and al! available legal and/or equitable remedies to enforce the terms and
conditions of this Agreement. In the event of a breach, any forbearance on the part of any
party to enforce the terms and provisions hereof shall not be deemed a waiver of enforcement
rights regarding any subsequent breach.

Section 7. ENTIRE AGREEMENT. As long as the City complies with the terms
of the Settlement Agreement, this Agreement contains the entire understanding between the
City and County with respect to the agreement required by Section 15 of the Settlement
Agreement, with the exception of the second paragraph of Section 15 relating to the City
securing a replacement site for the County Yard. Any prior agreements, promises,
negotiations or representations not expressly set forth herein or in the Settlement Agreement
are of ne force or effect. Subsequent modifications to the Agreement shall be effective only
if in writing and signed by all parties, unless a court of competent jurisdiction rules that the
City has breached the Settlement Agreement. If any term, condition or covenant of this
Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable,
the remaining provisions of this Agreement shall be valid and binding.

Section 8. BINDING EFFECT.

A. Of the covenants which have been established pursuant to this
Agreement, the same shall be deemed to be covenants running with the land for the benefit
of the City. The covenants contained in this Agreement shall be binding for the benefit of
the City and its successors, and such covenants shall run in favor of the City for the entire
period during which such covenants shall be in force and effect, without regard to whether
the City is or remains an owner of any land or interest therein to which such covenants
relate.

ORANGE 759] | -3-

- N S S AT SR
R e DR R i 3 SR AR LTI, F T R .2




B. This Agreement shall be binding upon the heirs, executors,
administrators, successors and assigns of the parties hereto.

Section 9. ATTORNEY'’S FEES. If litigation is reasonably required to enforce or
interpret the provisions of this Agreement, the prevailing party in such litigation shall be
entitled to an award of reasonable attorney’s fees, in addition to any other relief to which it
may be entitled.

Section 10. NOTICES. Any notices or other correspondence between the parties
shall be sent to the following unless either party gives the other notice of a change of
address:

City Clerk

City of Dana Point

33282 Golden Lantern

Dana Point, California 92629

cc: Jerry Patterson
City Attorney
City of Dana Point
Burke. Williams & Sorensen
3200 Park Center Drive, Suite 750
Costa Mesa, California 92626

cc: County Executive Officer
County of Orange
10 Civic Center Drive
P.O. Box 1379
Santa Ana, California 92702

cc: Public Facilities and Resources Dept.
County of Orange
300 North Flower Street
P.O. Box 4048
Santa Ana, California 92702

Notice shall be effective upon personal delivery, delivery by courier service or three business
days following deposit in the United States mail, postage prepaid, certified.

Section 11. TI EAD . The section headings contained in this

Agreement are for convenience and identification only and shall not be deemed to limit or
define the contents of the sections to which they relate.
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Section 12. NO PRESUMPTION RE: DRAFTER. The parties acknowledge and
agree that the terms and provisions of this Agreement have been negotiated and discussed
between the parties and their attorneys, and this Agreement reflects their mutual agreement
regarding the same. Because of the nature of such negotiations and discussions, it would be
inappropriate to deem any party to be the drafter of this Agreement, and therefore no
presumption for or against validity or as to any intetpretation hereof, based upon the identity
of the drafter shall be applicable in interpreting or enforcing this Agreement.

Section 13. ASSISTANCE OF COUNSEL, Each party to this Agreement warrants
1o each other party, as follows:

(1)  That each party either had the assistance of counsel or had counsel
available to it, in the negotiation for, and execution of, this Agreement,
and all related documents; and

(2)  That each party Ras lawfully authotized the execution of this

Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed the day and year first above written,

COUNTY OF ORANGE, a general law county

By: (oeetand . dm

Chairman of the Board of Supervisors
Orange County, California

DATED: A X, 1997

SIGNED AND CERTIFIED THAT A
COPY OF THIS DOCUMENT HAS
BEEN DELIVERED TO THE
CHAIRMAN OF THE BCARD OF
SUPERVISORS OF ORANGE COUNTY
ATIEST -
By: i
Darlene J. Bloom
Clerk of the Board of Supervisors
of Orange County, California

Approved as to form:

Laurence M. Watson
County Counsel

By:

[CONTINUED ON NEXT PAGE]
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DATED: January 15 , 1997

Approved as to form:

By:

Attorney

ORANGE:7991 .1

CITY OF DANA POQINT, a general law city

v N

By: [ yilliam L. Ossenmacher
yor
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EXHIBIT A
LEGAL DESCRIPTION OF COUNTY YARD
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LBGAL DESCRIPTION

Project: DRL OBISPO COUNTY YARD
Project No.: PM 102
Parcel No.: 8.01

That portion of fractional Section 23, Township 8 South, Range & West, San
Bernardino Meridan, in the City of Dana Point, County of Orange, State of
California, described as follows:

Beginning at the intersection of the center line of Del Obispo Street (formerly
McKinley Avenue}, 80.00 feet wide, as described in the deed to the County of
orange, recorded April 13, 1926, in book 636, page 363 of Deeds, in the office
of the County Recorder of said County, with a line parallel with and 500.00 feet
Southerly of the center line of Victoria Street, 60.00 feet wide, as deacribed
in the deed to the County of Orange, recorded May 15, 1918 in book 324, page 42
of Deeds, in the office of said County Recorder; thence along said parallel line
S.68-54'35"E., 361.61 feet; thence, N.21°0525"E., 160.00 feet; thence, along a
line parallel with and 160.00 feet Northerly from last said parallel line,
N.68°54'35"W., 340.35 feet to said center line of Del Obispo Street; thence,
along said center line $.28°39’'28"W., 161.41 feet to the point of beginning.

APPROVED:

\/,FQMQR

ROBERT LIVINGSTON, Chief V. P. ROSALES
Right-of-Way Endinmeering Section Pegistered Civil Engineer
Certificate No. 30829
Expiration Date: March 31, 2000

DB: 6112113574850
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B RIGHT - OF - WAY ENGINEERING
' ' PROJECT : Del Obispo County Yard - PM 102-8.01 Jscag 1 - 8y | ‘

ORANGE COUNTY ENVIRONMENTAL MANAGEMENT AGENCY LOCATION MAP m
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' OF DANA POINT

CITY CLERK'S DEPARTMENT

£ A—— T

STATE OF CALIFORNIA
COUNTY OF ORANGE
CITY OF DANA POINT

On January 15, 1997, before me, CATHY J. CATLETT, Assistant City
Clerk of the City of Dana Point, California, personally appeared William L.,
Ossenmacher, mayor of the City of Dana Point, California, personally known to me to
be the person whose name is subscribed to the within instrument and acknowledged to
me that he executed the same in his authorized capacity, and that by his signature on the
instrument the person, or the entity upon behalf of which the person acted, executed the

instrument.

Witness my hand and official seal.

(SEAL)

>
CATHY J. CATL! , Assistant City Clerk
Dana Point, California

DATED: This 15th day of January, 1997,

Document: Agreement with County for County Capistrano Mainienance Yard

{H:\Users\sharon\Legal\ack. sig)

33282 Golden Lantern, Dana Point, CA 92619 « (714) 248-3506+ FAX (714) 248-9%20
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State of Cd-‘g Snits
County of _(ﬁ.x\}L
on 42+ before me, 3 AN Pablic

DATE NAME. TITLE OF GFF) - E.Gh. "JANE DOE. Y PUBLIG™

personally appeared __ D aadtwa . Rlogm |

NANE(S) OF SIGNER(S)
%onally known to me - OR - L] proved to me on the basis of satisfactory evidence
to be the person(s) whose name(s) is/are
subscribed to the within instrument and ac-
knowledged to me that he/she/they executed
the same in histher/their authorized
capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s),
ar the entity upon behalf of which the
person(s) acted, executed the instrument.

B COMM. #1057331 ;
i3 Notary Public ~ Califomia 3
877  ORANGE COUNTY

My Gomm. Bxp. June 28, mal

\-1&1‘..‘;_ DALE C. NARF! l

WITNESS my hand and official seal.

C.

SIGNATURE OF

1 4

esssessessesscssssnesmess OPTIONAL

Though the data below is not requirad by law, it may prove valuable to persons relying on the document and could provent
fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER

(] owiouaL
[ coRpPORATE OFFICER

DESCRIPTION OF ATTACHED DOCUMENT

— TITLE OR TYPE QF DOCUMENT
TIES)

O umeo
[] ceneraL
L] ATTORNEY-IN-FACT

O austees)
GUARDIAN/CONSERVATOR

OTHER:

[J parTNER(S)

NUMBER OF PAGES

DATE OF DOCUMENT

SIGNER 1S REPRESENTING:
HAME OF PERSON(S) ORENTITYES)

SIGNER(S) OTHER THAN NAMED ABOVE

e ©1993 NATIONAL NOTARY ASSOCIATION » 8236 Remmet Ave.. PO Box 7184 » Canoga Park, CA 81309-7184
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